The
E-astern 3%

For enquires: Adv. Megan Puchert www.echsa.net
Megan.puchert@gmail.com echsal@gmail.com
072 207 8226 echsa2 @ gmail.com

22 August 2018

The Deputy Information Officer
The Department of Basic Education
222 Struben Street

Pretoria

0002

BY HAND

For Attention: Mr CA Leukes

APPLICATION IN TERMS OF SECTION 18(1) OF THE PROMOTION OF ACCESS TO
INFORMATION ACT 2 OF 2000 — POLICY ON HOME EDUCATION

1. Please find enclosed an application in terms of section 18(1) of the Promotion of Access
to Information Act 2 of 2000 (hereinafter referred to as the “PAIA Act”), completed on
“Form A” (as accessed on the Department of Basic Education’s website), with
Annexures A to | attached to “Form A”.
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2. The Eastern Cape Home Schooling Association (hereinafter referred to as “ECHSA”) has
been in existence since 1998 and represents approximately 500 families.

3. A member of the Eastern Cape Home Schooling Association (hereinafter referred to as
“ECHSA"), Ms Hayley Gibbons, telephonically contacted the Depariment of Basic
Education (hereinafter referred to as the “Department”) on 21 August 2018 to inquire
about the Department’s bank details in order to pay the required R35.00 request fee, as
stipulated in the PAIA Regulations, dated 9 March 2001. Ms Gibbons was informed that it
was unnecessary to pay the request fee. Should this not be the case, kindly notify ECHSA
as a matter of urgency, and urgently provide the correct details for the payment to be
effected. Kindly take cognisance of the fact that ECHSA is an Eastern Cape organisation,
and that it is punitive to expect ECHSA to pay a cash amount at your offices in Pretoria.

4. Kindly also notify ECHSA as to the fees of the copies of records applied for, as a matter of
urgency.

5. The Policy on Home Education (hereinafter referred to as the “Policy”), which was issued
to the public for comment on 17 November 2017 and was apparently approved by the
Council of Education Ministers (hereinaiter referred to as “CEM”) on 19 July 2018, refers.

6.  The Department issued a media staiement on 30 July 2018 pertaining to the Policy. The
media statement is published on the Department’s website at
https://www.education.gov.za/Newsroom/MediaReleases/tabid/347/ctl/Details/mid/7002/It
emlD/5602/Default.aspx.

7. ECHSA informally requested information from the Department to understand the
processes undertaken. At the time of issuing this application, we have not received a reply
or sufficient information to answer our informal requests.

8.  Itis requested that should any information be refused, detailed reasons be provided for
such refusal.

9.  Your assistance in processing our application for information is appreciated. Should there
be any technical shortcomings, your further assistance and co-operation will be
appreciated.

Yours sincerely
Nl

Adv. Megan Puchert
Chairperson

The Eastern Cape Home Schooling Association

Page 2 of 2
ECHSA PAIA Application — 22 August 2018






Promotion of Access to Information Act, 20 of 2000 ANNEXURE B

G

basic education
D rt t:
@) =o
V REPUBLIC OF SOUTH AFRICA

FORM A
REQUEST FOR ACCESS TO RECORD OF PUBLIC BODY

[Published under GN R187 in GG 23119 of 15 February 2002, in terms of Section 18(1) of the Promotion of Access to Information Act,
2000 (Act No. 2 of 2000).]

The Deputy Information Officer:

Mr CA Leukes

Deputy Information Officer
Legal Services

Department of Basic Education
Private Bag X895

Pretoria

0001

Tel.: 012 357 3712/3710
Fax: 012 323 9430
Email: leukes.c@dbe.gov.za; mokonyane.i@dbe.gov.za

B. Particulars of person requesting access to the record

Notes

(a) The particulars of the person who requests access to the record must be recorded below.
(b) Furnish an address and/or fax number in the Republic to which information must be sent.
(c) Proof of the capacity in which the request is made, if applicable, must be attached.

A ylh
Full names and surname: NL@@O‘*{L(J)LH’/
Identity number: . TBD.05 L. O83) OO e
Postal address: LﬁH’]h’ﬁ@‘dQOQd,&ﬂa@D\E)D&\/}@blmdm,ts&ql
Fax number: 0ok Applicable.
Telephone number; ... 0 T3 0. B R Lo

0

W




Fax number: . Q0% ﬂ,ppll 1 0 VS ssEE U o o o—
Email address: . 2(N5A). @ anadl . .co aDd \rﬁ(m Pli(,h&ﬂ’/ 0,.0.00.04L..Com)...

i 2Nl e

C. Particulars of person on whose behalf request is made

Note
This section must be completed only if a request for information is made on behalf of another person.

Full names and surname: "TQ')E/ ’Zab{%m CQPQ/ ﬁome/ éﬁho@ lin 'p(KDOCJ AEN ..
Identity nurfiber: ...... éﬂ&/ %zbblwb(ok/ afudned.. a6 \’\-Q)CN(/)/

D. Particulars of record

Notes

(a) Provide full particufars of the record to which access is requested, including the reference number if that is
known to you, to enable the record to be focated.

(b) If the provided space is inadequate please continue on a separate folio and attach it to this form. The
requester must sign all the additional folios.

1. Description of record or relevant part of the record: 6%« pﬁ\ﬂ@(mtbk%fctﬂ‘uﬁhﬁd
2. Reference number, if available: . Unkoawn

3. Any further particulars of record: \ﬁ\l/ /PO ICLE on. ’\JYGYYDL "f,dwccxbfm

E. Fees

Notes

(a) A request for access to a record, other than a record containing personal information about yourself, will
be processed only after a request fee has been paid.

(b) You will be notified of the amount required to be paid as the request fee.

(c) The fee payable for access to a record depends on the form in which access is required and the
reasonable time required to search for and prepare a record.

(d) If you qualify for exemption of the payment of any fee, please state the reason therefore.

Reason for exemption from payment of fees: \I\fe/phmed . Coptacke UMb QfQVTClﬂO M
9. Ao, feqpiegtiec Daols. . Cefails. o.. depas bz e Hee 0o it We. hefe
infofthed “that op {15 payable . lease provide the bark detuils! ua :

F. Form of acce‘ss to record

Note
If you are prevented by a disability to read, view or listen to the record in the form of access provided for in 1 to
4 hereunder, state your disability and indicate in which form the record is required.

State your disability: NO’(/QWH OO e e

Notes

(a) Your indication as to the required form of access depends on the form in which the record is available.
(b) Access in the form requested may be refused in certain circumstances. In such a case you will be
informed if access will be granted in another form.

(c) The fee payable for access fo the record, if any, will be determined partly by the form in which access is
requested.

Mark the appropriate option below with an "X".

1. If record is in written or printed form —

copy of record* inspection of record

\ ]




2. If record consists of visual images — NW CLPPH cable.

(this includes photographs, slides, video recordings, computer-generated images, sketches, etc.)

view the images copy of the images* transcription of the
images™

3. Ifrecord consists of recorded words or information that can be reproduced in sound -

Nlob qpglicable.
listen to the soundtrack (audio cassette) |'' transcription of soundtrack® (written
or printed document})

4. If record is held on computer or in an electronic or machine-readable form —

printed copy of record® printed copy of copy in computer
information derived readable form*
X from record* (stiffy or compact
. disk)
* If you requested a copy or transcription of a record (above), do you wish the copy or YES |NO
transcription to be posted to you? A postal fee is payable. )(
N\e will aranpe foc colleckon by conder 90w we aie nohﬁad *@m{

In“a’rhwfﬂanguage woLId you prefer the lrecord’? %ﬂ léh

(Note that if the record is not available in the language you prefer, access may be granted in the language in
which the record is available.)

G. Notice of decision regarding request for access

You will be notified in writing whether your request has been approved or denied. If you wish fo be
informed in another manner, please specify the manner and provide the necessary
particulars to enable compliance with your request.

How would you prefer to be informed of the decision regarding your request for access to the
record? A<= M.ail ..

o eea 1@ 0l Com._aod.. m\@rm pudﬂdb@/ mail..com...
Signed atm londan, (place) on this 227 day of . -P(l\xj . (month) ...QQVE.......... (vear) .

o

SIGNATURE OF REQUESTER
OR PERSON ON WHOSE BEHALF REQUEST [S MADE







Annexure A

1. Background

Section 7(a) of the National Education Policy Act 27 of 1996 (hereinafter referred
to as the “National Education Policy Act”) provides that the Minister shall within
21 days after determining policy in terms of section 3 give notice of such
determination in the Gazette and indicate in such notice where the policy
instrument issued with regard thereto may be obtained.

According to the Department's media statement (Annexure B), the Policy on
Home Education (hereinafter referred to as the “Policy”) was “presented to DBE
management structures, and approved by Heads of Education Department
Committee (HEDCOM) to be tabled at a CEM meeting for promulgation. The CEM
of 19 July 2018 approved the policy. The Department is currently preparing a
gazette for promulgation.”

The National Education Policy Act and its regulations are silent on when a policy is
deemed to be determined.

Informal correspondence was entered into with the Department (Annexure C), but
we have not received a reply.

Request

1.1. Provide the internal policy or standard operating procedure document, setting
out the process to be followed by the Department to enable the Minister to
“determine” a policy in terms of section 3 of the National Education Policy
Act.

1.2. Provide a copy of the minutes of the CEM meeting, dated 18 July 2018,
indicating that the Policy was approved.

1.2.1 Should provisions of section 44 of the PAIA Act be invoked to refuse
this request, it is requested that a detailed explanation be provided as
to which sections are applicable and why they are applicable.

1.2.2 if a copy of the complete minutes of the 19 July 2018 CEM meeting is
refused, please provide an extract of the meeting minutes, indicating
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the signature/s, name/s and designation/s denoting the approval of the
Policy.

1.3. Provide a copy of the attendance register of the CEM meeting, dated
19 July 2018.

1.4. Can it be accepted, as is indicated in the Department's media statement, that
the Policy was “determined” by the approval of the Policy in the 19 July 2018
CEM meeting? If not, provide documentation indicating that the process of
“determination” is not complete at CEM approval stage.

1.5. On what date does the Department intend to publish the determined Policy in
the Gazette? Provide documentation pertaining to this intended date.

1.6. How is this date established? Provide documentation pertaining to how the
date is established.

2. Background

ECHSA made a detailed submission to the Department after the public was invited
to submit comments on the draft Policy. A copy of the submission, dated
31 January 2018, is attached (Annexure D).

In the ECHSA submission, in paragraphs 18 to 24, ECHSA pointed out serious
concerns with the empowering provisions of the draft Policy due to the explicit and
detailed definitions contained in the education legisiation.

ECHSA followed up with the Department to establish whether these concerns
were taken into consideration. Please see the informal correspondence between
ECHSA and the Department (Annexure E).

Request

2.1. Provide a copy of the record of proceedings indicating that these concerns
were considered, given adequate, detailed attention; and addressed prior to
the approval of the Policy by the 19 July 2018 CEM meeting.

2.1.1 Should provisions of section 44 of the PAIA Act be invoked to refuse
this request, it is requested that a detailed explanation be provided as
to which sections are applicable and why they are applicable.

3. Backqground

The Constitutional Court case, Minister of Education v Harris 2001 (11) BCLR
1157 (CC) refers (Annexure F).
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The scope of the Minister's powers under the National Education Policy Act were
examined in the matter. Judge Sachs in paragraph [9] states the following:

“The cumulative effect of these provisions is to emphasise the distinction between
the determination of guiding policy on the one hand, and its translation into legally
binding enactments on the other,”

Judge Sachs further determines the following in paragraph [11]:

“Policy made by the Minister in terms of the National Policy Act does not
create obligations of law that bind provinces, or for that matter parents or
independent schools. The effect of such policy on schools and teachers within
the public sector is a different matter. For the purposes of this case, it is necessary
only to determine the extent to which policy formulated by the Minister may be
binding upon independent schools. There is nothing in the Act which suggests
that the power to determine policy in this regard confers a power to impose
binding obligations. In the light of the division of powers contemplated by the
Constitution and the relationship between the Schools Act and the National Policy
Act, the Minister's powers under section 3(4) are limited to making a policy
determination and he has no power to issue an edict enforceable against schools
and learners.” (our emphasis)

Paragraph [12] of the judgment further indicates that the language of a provision
was peremptory and consistent only with an intention to create a binding
obligation.

Paragraph [13] of the judgment provides that it follows that “the notice purports to
impose legally binding obligations upon independent schools and upon MECs, and
is uftra vires the powers granted to the Minister by section 3 of the National Policy
Act.”

See the informal correspondence between the Department and ECHSA with
regard to the Harris case (Annexure E).

Request

3.1. Provide documentary proof that the findings of the Constitutional Court in the
Harris case were taken into consideration during the process of determining
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policy for home education, considering that home education does not fall
within the ambit of independent schools, and even less so public schools.

4., Background

Numerous requests have been made to the Department to obtain a copy of the
Policy, but with no success.

Members of ECHSA have had to derive information about the contents of the
Policy from radio interviews and other media statemenis made by the Department,
without being provided a copy of the Policy.

We have patiently resigned ourselves to the fact that we will need to wait for the
publication of the Policy in the gazette to view the approved Policy.

However, a service provider, Impaq Education (Pty) Ltd, issued a statement on its
website providing details of the Policy. A print-out, dated 20 August 2018, of this
statement is attached (Annexure G).

Reguest

4.1. Provide a list of individuals, organisations, and service providers to whom the
Policy has been made available.

4.2. Provide a copy of the Policy.

4.3. Did the Department engage with Impaq Education {Pty) Ltd after the
31 January 2018 closing date for submissions? If so, provide copies of the
minutes of the meeting/s, the attendance register/s or other communications.

4.4. Did the Department engage with other individuals, organisations, or the
public after the 31 January 2018 closing date? If so, provide a list of the
individuals, organisations or members of the public. Provide copies of the
minutes of the meeting/s, the attendance register/s or other communications
with these respective individuals, organisations or members of the public.

5. Background

ECHSA was handed a Department booklet guide on home education
(Annexure H) in May 2018. The booklet is not dated. The booklet, however,
provides detailed information which deviates from the current provisions in the
South African Schools Act 84 of 1996, and from the provisions as set out in the
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Policy for the Registration of Learners for Home Education which was issued on
23 November 1999.

Although we have not had sight of the Policy, and as a result cannot comment on
the provisions contained therein, it appears the booklet was prepared and printed
in anticipation of the determining of the Policy.

Reguest

5.1. Was the booklet printed by the Government Printer? If so, provide copies of
the submission/s made for the printing of the booklet by the Government
Printer, the approval/s signed for the printing of the booklet, and the handing-
over documentation from the Government Printer to the Department
pertaining to the printing and handing over of the booklet.

5.2. Was the booklet printed by a procured seivice provider? If so, provide copies
of the submission to procure the printing services, clearly indicating all
relevant approvais, the Request for Quotation (or, if the contract was
procured as a tender, the tender documentation), the approval/s to appoint
the successful service provider, the award letter to the successful service
provider, and the handing-over documentation from the service provider to
the Department once the booklet was printed.
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w REPUBLIC OF SOUTH AFRICA

30 July 2018

COUNCIL OF EDUCATION MINISTERS APPROVES HOME
EDUCATION POLICY FOR PROMULGATION

A fully constituted meeting of the Council of Education Minister's (CEM) has
approved the Home Education policy for promulgation by the Minister of Basic
Education, Mrs Angie Motshekga. This approval comes after a lengthy consultation
process that spanned almost four years.

As far back as October 2014 the first consultation meeting with home education
community and other key stakeholders was held. The meeting was attended by
representatives from Home Education Associations, Pestalozzi Trust (the legal arm
for some parents); Independent Curriculum Providers; ISASA, Umalusi: South
African Comprehensive Assessment Institute (SACAI); South African Institute for
Distance Education (SAIDE); Department of Higher Education and Training (DHET);
and the Department of Basic Education (DBE). In this meeting Home Education
stakeholders presented national and international research to the DBE. The home
education community expressed appreciation for the opportunity as it was the first
time ever that the state engaged them on the practice, whether pre- and/or post
1994.

A second consuitation meeting with stakeholders was held in July of the following
year where a discussion document was presented and a working group was set up
involving all stakeholders. Unfortunately some of the stakeholders resigned from this
process citing disagreements with the document, and that they would not be seen as
part of the DBE team to review the 1999 policy.

The Working Group however was able to continue with its work until the draft policy
was gazetted in November 2017 for the public to make submissions within 21 days.
The Department received numerous requests from the public to extend the
submission date to which it obliged and the new closing date for submissions, 31
January 2018, was communicated to the pubilic.

A total of 740 submissions were received and DBE acknowledged receipt to all who
submitted. Between February and July 2018, the Working Group captured
submissions received, analysed them and reviewed the policy after having
considered progressive inputs.

The policy was presented to DBE management structures, and approved by Heads
of Education Department Committee (HEDCOM) to be tabled at a CEM meeting for
promulgation. The CEM of 19 July 2018 approved the policy. The Department is
currently preparing a gazette for promulgation.

1




The Department is aware that a small grouping is opposed to the policy and has
been spamming departmental officials requesting that the policy not be promulgated.
However considering the extensive and all-encompassing consultation process the
Department of Basic Education is confident that all comments on the policy have
been adequately ventilated, all in the best interest of ensuring that every child has a
right to basic education as enshrined in the constitution and the approved policy will
get promulgated as approved by CEM.

Enquiries: Elijah Mhianga ~ 083 580 8275
Troy Martens — 079 899 3070

ISSUED BY THE DEPARTMENT OF BASIC EDUCATION







8/21/2018 Gmail - Policy on Home Education

M Gmail ECHSA Chairperson <echsal@gmail.com>

Policy on Home Education

Ngcobo.P <Ngcobo.P@dbe.gov.za> Thu, Jul 26, 2018 at 10:26 AM

To: ECHSA Chairpersen <echsal@gmail.com>

Dear Advocate

| appreciate your call and the email. | will provide you with a response on how your submission was taken into
consideration during the review. It's a bit hectic for me these days, please give me time.

Regards

Phindi

From: ECHSA Chairperson [mailto:echsa1@gmail.com]
Sent: Thursday, July 26, 2018 10:03 AM

To: Ngcobo.P

Subject: Policy on Home Education

Dear Ms Ngcobo

[Quoted text hidden]

Disclaimer

The information contained in this communication from the sender is confidential. It is intended sofely for use by the recipient

and others authorized to receive it. If you are not the recipient, you are hereby notified that any disclosure, copying,
distribution or taking action in relation of the contents of this information is strictly prohibited and may be unlawful.

This email has been scanned for viruses and malware, and may have been autormatically archived by Mimecast Ltd, an
innovator in Software as a Service (SaaS) for business. Providing a safer and more useful place for your human generated
data. Specializing in; Security, archiving and compliance. To find out more Click Here,

W

https.//mail.google.com/mailfu/1/?ui=2&ik=0b578045ed&jsver=PZY5abrtU30.en.&cbl=gmail_fe_180814.14_p4&view=pt&msg=164d5¢18c83345...
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8/21/2018 Gmail - Policy on Home Education

M Gmail ECHSA Chairperson <echsal@gmail.com>

Policy on Home Education

ECHSA Chairperson <echsal@gmail.com> Fri, Jul 27, 2018 at 1:57 PM
To: "Ngcobo.P" <Ngcobo.P@dbe.gov.za>
Cc: Megan Puchert <megan.puchert@gmail.com>

Dear Phindi

Thank you so much for your reply, | appreciate it. | can well imagine how busy you must be and | look forward to
receiving your response as soon as you are able to,

Just a quick question for clarity:

Do you know on what date the Council of Education Ministers (CEM) approved the Policy?

And, does the Policy still need to go to the Head of Education Departments Committee, or will the Policy be published
directly in the Gazette within 21 days of the CEM approval?

Kind regards

Megan

[Quoted text hidden]

https://mail.googile.com/mail/u/1/?ui=2&ik=0b578045ed&jsver=PZY5abr1U30.en.&chl=gmail_fe_180814.14_p4&view=pt&msg=164db9a3e6043c... 1/1



8/21/2018 Gmail - Policy on Home Education

M Gma il ECHSA Chairperson <echsal@gmail.com>

Policy on Home Education

Ngcobo.P <Ngcobo.P@dbe.gov.za> Mon, Jul 30, 2018 at 1:29 PM
To: ECHSA Chairperson <echsai@gmail.com>
Cc: Megan Puchert <megan.puchert@gmail.com>

Good day

Please note that DBE is preparing a media statement which | hope will cover your questions as well as many
guestions we are receiving. | will let you know when the statement is out.

Regards

Phindi

From: ECHSA Chairperson [mailto:echsa1@gmail.com]
Sent: Friday, July 27, 2018 1:58 PM

To: Ngcobo.P

Cc: Megan Puchert

Subject: Re: Policy on Home Education

[Quoted text hidden)
[Quoted text hidden]

https:/mail.google.com/mail/u/1/?ui=2&tk=0b578045ed&|sver=PZY5abr1U30.en.&cbl=gmail_fe_180814.14_p4&view=pt&msg=164eb2ce65b8aa...  1/1



8/21/2018 Gmail - Draft Policy on Home Education

M Gma” ECHSA Chairperson <echsal@gmail.com>

Draft Policy on Home Education

ECHSA Chairperson <echsal@gmail.com> Tue, Aug 7, 2018 at 10:07 PM
To: Ms Ngcobo <ngcobo.p@dbe.gov.za>
Cc: Megan Puchert <megan.puchert@gmail.com>

Dear Phindi

Are you in a position to indicate on what date the approved Palicy will be published?

Regards

Megan

https://mail.google.comimail/u/1/7ui=28&ik=0b578045ed&jsver=PZY5abr1U30.en.&cbl=gmail_fe_180814.14_p4&view=pt&msg=1651600792d868... 1M1



8/21/2018 Gmail - Draft Palicy on Home Education

M Gmail ECHSA Chairperson <echsal@gmail.com>

Draft Policy on Home Education

Ngcobo, Phindile <Ngcobo.P@dbe.gov.za> Tue, Aug 14, 2018 at 11:10 AM
To: ECHSA Chairperson <echsa1@gmail.com>

Good day

Unfortunately I'm not, the submission is still in the process. | will email as soon as it is approved.

Regards

Phindi

From: ECHSA Chairperson [mailto:echsa1@gmail.com]
Sent: Tuesday, August 07, 2018 10:08 PM

To: Ngcobo, Phindile

Cc: Megan Puchert

Subject: Draft Policy on Home Education

[Quoted text hidden]

Disclaimer

The information contained in this communication from the sender is confidential. It is intended solely for use by the recipient
and others authorized to receive it. If you are not the recipient, you are hereby notified that any disclosure, copying,
distribution or taking action in relation of the contents of this information s strictly prohibited and may be unlawful.

This email has been scanned for viruses and malware, and may have been automaticalty archived by Mimecast Ltd, an
innovator in Software as a Service (SaaS) for business. Providing 2 safer and more useful place for your hurnan generated
data. Specializing in; Security, archiving and compliance. To find out more Click Here.

R\

https://mail. google.com/mail/u/1/?ui=2&ik=0b578045ed&{sver=PZY5abr1U30.en.&cbl=gmail_fe_180814.14_p4&view=pt&msg=16537b9d40e1119... 1/1



8/22/2018 Gmail - Fwd: emails

M Gma" Megan Puchert <megan.puchert@gmail.com>

Fwd: emails

Megan Puchert <megan.pucheri@gmail.com> Thu, Aug 186, 2018 at 11:39 PM

To: Mhlanga.e@dbe.gov.za
Cc: Simelane.m@dbe.gov.za, ngcobo.p@dbe.gov.za, ECHSA Chairperson <echsa1@gmail.com>

Dear Mr Mhlanga

The Policy on Home Education and the media statement, dated 30 July 2018, which appears on the Department of
Basic Education's website, refer.

| am the Chairperson of the Eastern Cape Home Schooling Association (ECHSA). ECHSA has been in existence since

1998 and represents approximately 500 home educating families.

We have been trying to establish on what date the approved Policy will be published in the Gazette, as we have been
unable to obtain a copy of the approved Policy.

Ms Phindile Ngcobo has been very helpful in communicating with me. She has however referred me to you to inquire
about the specific details of the release of the Policy.

Kindly assist me in understanding the process:
According to the media statement, the Policy was approved on 19 July 2018 and will be published in the Gazette.

Section 7 of the National Education Policy Act 27 of 1996 reads as follows:

Publication of national education policy.—The Minister shall within 21 days after determining policy in terms of section 3

(a) give notice of such determination in the Gazette and indicate in such notice where the policy
instrument issued with regard thereto may be obtained:;

{b) table the policy instrument referred to in paragraph (a) in Parliament within 21 days after the notice has appeared in
the Gazette, if Parliament is then in ordinary session, or, if Parliament is not in ordinary session, within 21 days after the

commencement of the first ensuing ordinary session of
Pariiament,

My reading and understanding of section 7, and the media statement released by the Department, therefore indicates
that the Policy must be published within 21 days from 19 July 2018, which should have been on 9 August 2018. Am |
correct in this interpretation, and if not, kindly clarify it for me?

If the approved-by-CEM-Policy has not been signed off and approved by various other role players in the Department
(such as the CFO or the Deputy Minister) or by the Minister herself, can it then be understood that the Policy has not
yet officially been approved, and that the 21-day prescribed period in section 7 will only commence on the date on
which the Minister signs the approval of the Policy submission?

Your urgent response will be much appreciated.
Regards

Adv. Megan Puchert
Chairperson
ECHSA

072 207 8226

---------- Forwarded message ---—------

From: Ngcobo, Phindile <Ngcobo.P@dbe.gov.za>

Date: Wed, Aug 15, 2018 at 12:16 PM

Subject: emails

To: "Megan Puchert (megan.puchert@gmail.com)" <megan.puchert@gmail.com>

Dear Advocate Puchert

https://mail.google.com/mail/u/0/?ui=28ik=0dd85053588&]sver=0Ca1 TQ8bkB4.en.&cbl=gmail_fe_180815.13_p3&view=pt&msg=165442e394eb0. ..
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812212018 Gmail - Fwd: emails

As discussed, please direct your queries to Mr Mhlanga and copy Dr Simelane. Addresses are provided below:

Chief Director, Communications: Mr Elijah Mhlanga Mhlanga.e@dbe.gov.za

Director, Inclusive Education: Dr Moses Simelane Simelane. m@dbe.gov.za

Kind regards,

Ms Phindile Ngcobo

Disclaimer

The information contained in this communication from the sender is confidential. It is intended solely for use by the recipient
and others authorized to receive it. If you are not the recipient, you are hereby notified that any disclosure, copying,
distribution or taking action in relation of the contents of this information is strictly prohibited and may be unlawful.
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31 January 2018

The Deputy Director-General: Curriculum Policy, Support and Monitoring

The Department of Basic Education

222 Struben Street

Pretoria

0002

BY E-MAIL: ngcobo.p@dbe.gov.za

For Attention: Ms P. Ngcoho

COMMENTS ON: DRAFT POLICY ON HOME EDUCATION IN TERMS OF THE NATIONAL
EDUCATION POLICY ACT 27 OF 1996

Introduction

1.  The Eastern Cape Home Schooling Association (hereinafter referred o as
“ECHSA”) herewith presents its response to the invitation for public comments on
the Draft Policy on Home Education (hereinafter referred to as the “Draft Policy")
which was published on 17 November 2017.
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ECHSA thanks the Department of Basic Education (hereinafter referred to as the
“DBE”) for the extension to submit comments on the Draft Policy, of which we were
notified on 9 December 2017.

This submission replaces the ECHSA submission which was submitted on
8 December 2017.

ECHSA was established in 1998, and represents home educators in the Eastern
Cape Province. ECHSA represents approximately 500 families.

The Draft Policy addresses matters pertaining to home education nationally and
provincially and as such ECHSA, as a provincial association of home educators,
has a direct interest. ECHSA’s members are directly affected by the proposed
provisions.

Objection to time-frame for filing of proper comments

8.

Although ECHSA is grateful for the extension granted to submit revised comments
on the Draft Policy, it is submitted that the time frame is still inadequate. The initial
time-frame provided fell over a period when many home educating families and
children were writing exams and completing their school year. The extension
period fell over the December holiday period and the start of the school year
period. Due to the nature of home education, the fact that membership is spread
across the Eastern Cape Province in a decentralised fashion, the short time-frame
and period of the school year, many challenges were experienced in formulating
complete comments. The period for the submission of comments on the Draft
Policy also came soon after the closing date of the call for comments on the Basic
Education Laws Amendment Bill of 2017. This has added to the burden of
submitting meaningful comments at a difficult time of the year.

Objection to the timing of the invitation for public comments

7.

ECHSA objects to the timing of the publishing of the Draft Policy for comments.
The Basic Education Laws Amendment Bill of 2017 was published on

13 October 2017 and the closing date for comments was 17 November 2017.
(ECHSA also objected to the inadequate time-frame provided for public comments
to the Basic Education Laws Amendment Bill of 2017.)
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10.

11.

12.

13.

14.

Within a week of the closing date for public comments on the Basic Education
Laws Amendment Bill of 2017, the Draft Policy was published for public
comments.

The Draft Policy refers to provisions in the South African Schools Act 84 of 1996
(hereinafter referred to as the “SA Schools Act”) in its current unamended form
(see paragraphs 6.2.(2) and 7 of the Draft Policy), and in its proposed amended
form (see for example paragraphs 8.2 and 13(2)(e) of the Drait Policy).

The DBE has therefore issued a draft policy (which at most may be categorised as
subordinate iegislation) relying on provisions in draft primary legislation (in other
words, the Basic Education Laws Amendment Bill of 2017) which are still to be
analysed, discussed, debated and consulted on.

The fact that a Draft Policy was issued by the DBE, which incorporates provisions
of draft primary legislation for which consultation processes are not complete,
indicates a flagrant disregard for the democratic rights of the citizens in South
Africa.

This furthermore begs the question whether the DBE intends to take seriously the
submissions made on the draft primary legislation or whether the call for public
comments was merely lip service being paid to consultation processes.

It would appear that the Executive is usurping the role of the Legislature; and
infringing on its power by pre-empting the outcome of the consultation processes
on the Basic Education Laws Amendment Bill of 2017; whereas such process only
began on 13 October 2017.

These actions are providing grounds for judicial challenge of the proposed
amendments, which will result in the provisions being declared invalid.

Request to engage in meaningful consultation

15.

ECHSA requests that the DBE invites representatives of ECHSA to engage in a
meaningful consultation process on matters affecting its members, including all
aspects relating to the regulation of home education in the SA Schools Act, or any
other matters which may affect home education in the Eastern Cape Province.
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16.

17.

ECHSA requests that its members be given an opportunity to participate in
meaningful consultations, be invited to present opinions and expert evidence, and
to be heard in public hearings nationally and in the Eastern Cape Province.

The content of the provisions which are proposed creates a tension between the
private and public spheres of society, and applies to and affects different human
rights (the right to human dignity, the right to privacy, the freedom of conscience,
religion, thought, belief and opinion, the freedom of expression, children’s rights,
the right to a basic education, and the right to just administrative action). Due to
the fact that children are the focus of the proposed provisions, the application of
the best interests of children, has to be of paramount importance. The very nature
of the provisions which are proposed therefore demand that extensive consultation
and public participation processes be followed throughout the proposed
promulgation of the legislation.

Objection to the enabling provision

18.

19.

The Policy for the Registration of Learners for Home Education (GG No.20659
published on 23 November 1999) (hereinafter referred to as the “Current Policy”),
was issued in terms of section 3(4)(g) of the National Education Policy Act 27 of
1996 (hereinafter referred to as the “National Education Policy Act”). Section
3(4)(g) of the National Education Policy Act provides that the Minister may
determine national policy for the organisation, management, governance, funding,
establishment and registration of education institutions.

Home education is not an "education institution” as is referred to in section 3(4)(g)
of the National Education Policy Act. “Education institution” is defined in the
National Education Policy Act as “any school contemplated in the South African
Schools Act, 1996”. “School” is defined in the National Education Policy Act as “a
pre-primary, primary or secondary school”. The SA Schools Act, in turn, defines
“school” as “a public school or an independent school which enrols learners in one
or more grades between grade zero and grade twelve”. The definition for public
schools in the SA Schools Act refers to a school contemplated in Chapter 3 (which
does not include home education). The definition for independent schools in the
SA Schools Act refers to a school registered or deemed to be registered in terms
of section 46 (which again does not include home education). Home education
therefore does not fit within the definition of education institution, as per the
definitions of the National Education Policy Act or the SA Schools Act, and it is
argued that the empowering provision of the Current Policy, is incorrect and

invalid.
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20.

21.

22.

23

24.

There does not appear to be any reference to the empowering provision of the
Draft Policy.

In light of the fact that there is no reference to the empowering provision within the
Draft Policy, ECHSA questions whether the Department of Basic Education
concedes that the reference to section 3(4)(g) of the National Education Policy Act
is/was incorrect and invalid.

ECHSA furthermore submits that there are insufficient grounds to argue that the
empowering provision is the general introductory portion of section 3(4) of the
National Education Policy Act without any reference to the specific subsections
listed under section 3(4), due to this general section’s referring to the education
system. The general portion of section 3(4) reads as follows:

“Subject to the provisions of subsections (1) to (3), the Minister shall determine
national policy for the planning, provision, financing, co-ordination, management,
governance, programmes, monitoring, evaluation and well-being of the education
system (our underlining) and, without derogating from the generality of this section,
may determine national policy for - ...”.

The term “education system” is not defined in either the National Education Policy
Act or the SA Schools Act.

The term “education” is however defined in the National Education Policy Act as
“any education and training provided by an education institution, other than training
as defined in section 1 of the Manpower Training Act, 1981”. The term “education”
is not defined in the SA Schools Act. Therefore, again, the term “education
institution” is incorporated into the definition of “education”, and it is clear that there
exists no empowering provision for the promulgation of a national policy on home
education in terms of section 3(4) of the National Policy Education Policy Act.

Comments on Provisions

25.

Although ECHSA submits that the empowering provisions are not in existence,
and that the Current Policy, and the Draft Policy are invalid, ECHSA does wish to
provide detailed comments on proposed provisions, in order to participate in the
development and understanding of home education in South Africa.
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26.

27.

28.

29.

30.

The fact that ECHSA wishes to provide comments, must in no way whatsoever be
seen or interpreted to be that it concedes that the Current Policy and/or the Draft
Policy are valid.

As mentioned above, ECHSA has not had sufficient time to prepare comments on
the proposed provisions, even though it wishes to do so. In no way, whatsoever,
should these comments be seen to be complete, and where comments are not
made on provisions which appear in the Draft Policy, these omissions should not
be interpreted to infer that ECHSA agrees with the provisions.

Please find below a limited number of comments on the specific paragraphs in the
Draft Policy, in the format as was requested on the Department of Basic Education
website. (ECHSA strongly opposes many of the provisions in the Draft Policy, as it
does in the current SA Schools Act, and the proposed amendments in the Basic
Education Laws Amendment Bill of 2017) and therefore ECHSA rejects the mere
revision of some of the wording in the paragraphs under discussion.

As mentioned, ECHSA requests that extensive consultation occurs, whereby these
provisions and the premise on which they are based can be analysed, discussed
and solutions reached.

You are also referred to the submission made by ECHSA on the Basic Education

Laws Amendment Bill of 2017 (Annexure A), as there are provisions which were
commented on which directly pertain to the provisions in the Draft Policy.
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DRAFT POLICY ON HOME EDUCATION

Policy Page Chapter/Section Comment

5-6 1. Definitions ‘home education”

1. The definition of "home education” is not a definition which is
acceptable to ECHSA. It is a limited definition, which has been
created to meet the needs of the DBE. This definition does not
reflect the true nature of home education as practised by home
educators internationally, in South Africa, and in the Eastern
Cape Province.

2. The use of the term "programme of education” in the definition
is limiting, and does not reflect all home education
methodologies and approaches.

3. The insertion of subsection (c) which reads “meets the
requirements for registration of a learner for home education
contemplated in section 51 (2), is objected to by ECHSA.

4. Although the regulation of home education through registration
is provided for in the SA Schools Act, ECHSA places on record
that it opposes such regulation through registration and as
such ECHSA also opposes the inclusion of the registration
requirement in the definition of home education.

5. ECHSA takes the view that parents have the prior right to
choose the kind of education that shall be given to their
children (as contained in Article 26.3 of the Universal
Declaration of Human Rights) and that the State shall respect

the liberties, rights and duties of parents to choose the type of
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Policy Page

Chapter/Section

Comment

schooling for their children (as contained in Articles 11.4 and
13.3 of The African Charter on the Rights of the Child and The
International Covenant on Economic, Social, and Cultural
Rights respectively).

“home education site”

This definition is offensive to the members of ECHSA. Home
education is where children live and thrive, living in a home,
and not a site. Home education takes place in the private
sphere of a family and a home, and should not be confused
with or construed to merely being a site such as a school
building would be.

‘illegal independent educational institution”

ECHSA submits that educational institutions fall within the
public sphere of society as opposed to home education which
falls within the private sphere of a home and family. It is
unnecessary to insert a definition of an educational institution
into a document which purports to address home education.
‘learner”

It is not clear why the proposed definition has been used. This
definition does not correspond to the definition in the SA
Schools Act as it currently stands, or in the BELA Bill.
Furthermore, ‘basic education’ is not defined in the legislation.

There is ho consensus on the meaning of the term ‘basic
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Policy Page

Chapter/Section

Comment

education’. By incorporating this definition, there will be
confusion, inconsistency, uncertainty and ambiguity.

“school”

This definition for school does not correspond with the
definition for school in the SA Schools Act or the National
Policy Act. With the introduction of this definition, there will be 3
different definitions for ‘school’. There is no consistency
between the various documents.

“tutor’

The definition for tutor is limited and ambiguous. There is no
indication as to what is meant by the term ‘qualified educator'.
It is also submitted that if it is the intention of the DBE to limit
tutoring services for home educated children, to people who
have obtained qualifications in teaching only, it is a severely
limiting and restricting factor, which loses sight of the many rich
learning experiences which home educators internationally and
in South Africa expose their children to. An example is where
an illiterate member of the community provides arts, crafts or
music lessons which provide authentic exposure to traditional
practices, diversity, and cultural values to a home educated
child, the positive impact of which may far exceed that which a

‘qualified teacher' may provide.
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Policy Page

Chapter/Section

Comment

7

Paragraph 4.

The nature of basic education

The paragraph setting out the nature of basic education is very
limited and does not reflect the various aspects of the right to a
basic education and what the nature of such a right entails.
Although the application of the Juma Masjid case is certainly
important when addressing the right to a basic education as
contained in section 29.1 of the Constitution, there are
numerous other cases which deserve to be mentioned.
Academics wrestle with the meaning of the term and nature of
a right to a basic education. it is not clear why the DBE
attempts to address this in the Draft Policy when the term is not
even defined in the SA Schools Act, the National Policy Act or

the Children’s Act.

Paragraph 5.

The legal framework for home education does not make mention
of the International Legal instruments which directly provide a
legal framework within which home education functions. The
following International Legal Instruments need to be included:

1. The Universal Declaration of Human Rights;

2. The United Nations Convention on the Rights of the Child:

3. The African Charter on the Rights and Welfare of the Child;
4. The International Covenant on Economic, Social and Cultural

Rights; and
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Policy Page Chapter/Section Comment
4. The International Covenant on Civil and Political Rights. Not
only are these International Legal Instruments applicable, but
also case law, and foreign law.
7-10 Paragraphs 4.-9. It is not clear why it is necessary to incorporate these

paragraphs into the Draft Policy. Although certain aspects are
accurate and ECHSA appreciates the fact that the DBE has
attempted to understand the character of home education in
paragraph 8.3, many aspects are incomplete or inaccurate.
These aspects require much further analysis and discussion.
Paragraph 8.2 also refers to ‘purposefu! programme of
education’ which ECHSA disagrees with as commented on
above pertaining to the definitions.

ECHSA also objects to the incorporation of the requirement to
register learners. As mentioned above, and in the ECHSA
submission on the BELA Bill, ECHSA disagrees with the
requirement to register a learner for home education.

ECHSA also objects to the inclusion of the wording ‘illegal
independent educational institution’ in the scope of home
education. The determination of whether an educational
institution is legal or illegal is a question of law and fact
depending on the circumstances of each case. ECHSA submits
that it is inappropriate to incorporate this wording or a negative

explanation of what home education is into a policy.
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Policy Page

Chapter/Section

Comment

10-11

Paragraph 10.1

ECHSA objects to the insertion of (k). The wording of 10.1(k)}(i) is
ambiguous and provides a double standard, which unfairly
discriminates against parents who choose to home educate their
chifdren.

It is also submitted that paragraph 10.1(k)(iii) is unconstitutional
and that the provision will not withstand judicial scrutiny. The
provision is based on untested and unsubstantiated assumptions
and a statement is made about the best interests of the learner,

without any justification,

11-13

Chapter 2

Registration

ECHSA strongly opposes the requirement to apply to register a
child to be educated at home. It is requested that the DBE
engages in meaningful consultation processes with ECHSA in
order to address this objection. The process and purpose of
registration places an unnecessary administrative burden on the
DBE as well as families. It is submitted that there are other
processes which will better serve the requirements of the DBE
and the families affected, rather than increasing peremptory

provisions and requirements with little or no effect.

1

Chapter 2

Paragraph 12.(1)

The wording of this provision is ambiguous and the meaning is

unclear.
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Policy Page

Chapter/Section

Comment

One of the interpretations of this paragraph is that a parent may
not home educate his child until such time as the HOD has
approved the home education of such child. This is a most
concerning process. The practical implications and processes
which this interpretation will require, will not be in the best
interests of children. It would require that children, in whose best
interests it is to be home educated, will need to wait for
administrative processes to be dealt with, This is contrary to the
principie set out in section 6(4){b) of the Children’s Act which
indicates that in any matter concerning a child a delay in any

action or decision to be taken must be avoided as far as possible.

1"

Chapter 2

Paragraph 12.(2)(b)

Providing a month of the year, by which applications to register
must be submitted, requires that home education and the best
interests of a child, have to be subordinate .to the time-line which
is imposed by the Draft Policy. The paragraph does permit a
deviation from this time-line, but it places a burden on the parent
to then provide “sound reasons” for the delay.

Should there be administrative processes and requirements
imposed on parents and children by the State, it is submitted that
these processes and requirements be as minimal, flexible, and

parent and child-centred as possible.

12

Chapter 2

Paragraph 13.(1)(a)

It is not clear why the wording “in the interests of the learner” is

utilised. International law, our South African legislation and case
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Policy Page

Chapter/Section

Comment

law refer to the “best interests of a child” as the criteria to be
applied. According to section 28 (2) of the Constitution of the
Republic of South Africa, 1996, a child's best interests are of

paramount importance in every matter concerning the child.

12

Chapter 2
Paragraphs

13.(2)(c)(i) and (ii)

The wording “cover the acquisition of content” which is required to
be at l[east comparable to the relevant national curriculum
outcomes is concerning.

Article 11.4 of The African Charter on the Rights of the Child and
Article 13.3 of The International Covenant on Economic, Social
and Cultural Rights both refer to parenta! choice of schools which
“conform to the minimum educational standards”,

It is submitted that the wording “at least comparable to the
relevant national curriculum” is a different standard than “conform
to the minimum educational standards”. In fact, it can be argued
that these phrases do not correlate at all,

Many of the curricula which home educators rely on, do not match
the South African national curriculum in a year-by-year, grade-by-
grade approach with regard to content and skills.

Curricula range across a spectrum of approaches to
accommodate the individual needs of families and/or the needs of
individual children within families.

If this provision is enforced, it is envisaged that there will be

litigation to defend the rights of parents to choose for their children
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Policy Page

Chapter/Section

Comment

the kind of education that shall be given to their children. (See
Article 26.3 of The Universal Declaration of Human Rights.) Also,
the application of the best interests of the child will be defended in
response to the enforcement of this provision.

This provision is based on the premise that all children, of a
certain age, grade level and ability, must adhere to content and
skills acquisition in a set manner which has been developed for
basic education en masse. This is an incorrect premise, as the
approach to mass education is a significantly different approach to
education of the individual in a home environment. Home
education predominantly has an individualistic approach to

education.

12

Chapter 2

Paragraph 13.(2)(d)

The fact that the PED intends to inspect private homes, is a grave
infringement of various human rights as enshrined in the Bill of
Rights. Section 14 of the Constitution makes provision for the right
to privacy, which includes the right for everyone not to have their
person or home searched, their property searched, their
possessions seized, or the privacy of their communications
infringed. ECHSA submits in the strongest possible terms that the
limitation of the rights to privacy and dignity, in this instance, is not
justifiable under the limitation clause of the Bill of Rights.

It is submitted that the Mistry v Interim Medical and Dental Council

of South Africa 1998 (4) SA 1127 (CC) case be studied in this
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Policy Page

Chapter/Section

Comment

regard. Although the case did not relate to education or child law
matters, the right to privacy was analysed and discussed in detail.
In the case, the court found that the provision was
unconstitutional,

It is also submitted that the proportionality test, which was set out
in S v Makwanyane 1995 (3) SA 391 (CC), should be considered
in this regard. it is necessary to examine whether the breach of
the right is justified by the state as being reasonable and
Justifiable. The existence of safeguards to regulate the way in
which state officials may enter the private domains of ordinary
citizens is one of the features that distinguish a constitutional
democracy from a police State.

ECHSA submits that it is not necessary to conduct inspections of
homes for the purposes of home education. The State is usurping
a role and a function which exceeds what is required in terms of
the ratified International Treaties.

Again, in this regard, ECHSA requests that the DBE engages in
meaningful consultation to discuss how the State’s obligations
and concerns can be met without unnecessarily infringing on the

privacy and dignity rights of those choosing to home educate.

12

Chapter 2

Paragraph 13.(2)(e)

The requirement that parents must undertake to make suitable
educational resources available to support the learner's learning

is not suitably defined.
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Many home educating parents have limited financial means, but
create significant and healthy learning environments through
nature, every-day objects and creative learning experiences.
12 Chapter 2 This provision is not suitably explained.
Paragraph This may result in parents being required to comply with the same
13.(2)(e)(ii) assessment requirements and capturing of results as teachers at
school. This is not the essence of home education.
12 Chapter 2 This provision causes grave concern at different levels.
Paragraph What is understood by the wording ‘educational attainment'?

13.(2)(e)(iii)

ECHSA wishes to engage with the DBE on all aspects relating to
the assessment of home educated learners. It is submitted that
insistence that parents cover the expense of annual assessments,
is onerous. Home educating parents often survive as single
income families in pursuit of what is in the best interests of their
children.

It is also not clear what the DBE intends to do with the required
information once it is provided.

Prior to imposing a requirement, it is important that those on
whom the provision is imposed, understand the effect and
consequences of the compliance or non-compliance with the
requirement. In other words, should a home educated child be

assessed annually, and according to the DBE not be performing
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Chapter/Section

Comment

satisfactorily, what does the DBE intend to do and how will the

assessment information be used?

12

14.

No time-frame is provided within which the HOD has to respond to
an application to register a child for home education. The Current
Policy indicates in paragraph 9. That the HOD must take all
reasonable steps to respond within 30 days after receipt of an
application. It is submitted that the DBE is treating a parent
wishing to home educate with a heavy handed approach, whereby
the parent becomes criminally liable when educating a child at
home without the necessary approval and registration, whereas
there is no provision which provides any guarantee of a time-

frame by which an application matter will be processed.

13

17.

It is most disturbing that the DBE considers a home as a site. The
essence of educating a child at home is that it occurs in the
private sphere of a family. Although there are some home
educating families who follow a ‘school-at-home’ approach, the
essence of home education is not contained in a single work
space, designated area or an education programme. The whole
home, the community and the world at large is regarded as the
education environment.

Although ECHSA agrees that it is important for children to have

access to space, it is not clear how and why the DBE is imposing
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Chapter/Section

Comment

this provision, and on what research or comparative schooling
model this is being based. ECHSA requests again, that
meaningful consultation processes be entered into, in order for
these issues to be discussed and workable solutions be arrived

at.

13

Chapter 3

Paragraph 18.1(1)

The fact that the Department of Education wishes to prescribe the
type of curricula which home educated learners may use, causes

grave concern.

Paragraph 18.5

This paragraph does not correlate with the requirement in

paragraph 13(2)(e)(iii).

14

Chapter 3

Paragraph 18.

Chapter 1 paragraph 1 of the Policy on Screening, Identification,
Assessment and Support (SIAS) 2014 indicates that its purpose is
to provide a policy framework for the standardisation of the
procedures to identify, assess and provide programmes for all
learners who require additional support to enhance their

participation and inclusion in school. It would therefore appear

that children with ‘additional support needs’, who are being
educated at home, are required to comply with a Policy, the
purpose of which is to include them in a school environment. The
Policy is clearly geared to the management of learners in a school

environment, and has little or no meaningful application or impact
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on home educated learners. Home education is a positive
alternative for many children who struggle within a mainstream
school environment. There are ample home educated learners,
who may be classified as children with ‘additional support needs’,
who have benefited greatly from home education, away from
mainsiream schooling, and who have or are developing into
healthy, functional, contributing, well-adjusted and upstanding
citizens of South Africa. it is unfortunate that the Draft Policy
misunderstands the benefits of and attraction to home education
for children with ‘additional support needs’. The use of the term
‘barriers to learning’ is also inappropriately applied to the home
education environment. The term is defined in the SIAS 2014
definition section as referring to ‘difficulties that arise within the
education system as a whole, the learning site and/or within the
learner him/herself which prevent access to learning and
development’ is not a definition which is acceptable to be used in
a home education environment. Many home educated learners
who had learning barriers while in a mainstream school system
overcome the barriers merely by being removed from the
‘education system’ and the ‘learning site’ which are often the very
cause of the barriers. it is requested that additional requirements
and administrative burdens not be added to these children or their
families who provide loving, caring and nurturing environments for

their children. It is submitted that there are alternative measures
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which can be provided to assist and support home educated
children who have additional support needs. Here again, ECHSA
requests that the DBE engages in a meaningful consultation

process in this regard.

15

Chapter 3

Paragraph 23.

This paragraph causes grave concern.
ECHSA wishes to make a detailed submission on this provision,

but is unable to do so within the limited time-frames provided.,
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Conclusion

31. We would like to thank the Department of Basic Education for the opportunity to
provide constructive comments in relation to matters which affect home education
in South Africa in general and the Eastern Cape in particular.

32. We are however concerned about the validity of the Current Policy and the Draft
Policy, and therefore strongly reject the proposed provisions contained within in
their entirety.

33. We sincerely hope that there will be further opportunities for constructive and
collaborative interactions to address the complex problems with actual soiutions.

Yours sincerely

g

Adv. Megan Puchert
Chairperson

The Eastern Cape Home Schooling Association
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For enquires: Adv. Megan Puchert www.echsa.net
Megan. puchert@gmail.com echsaZ@gmail.com

072 207 8226 10 November 2017

The Director-General

The National Department of Basic Education
Private Bag x895

Pretoria

0001

BY E-MAIL: rudman.d@dbe.gov.za

For Attention: Adv. TD Rudman

COMMENTS ON: HOMESCHOOLING PROVISIONS
DRAFT BASIC EDUCATION LAWS AMENDMENT BILL 2017

1.  The Eastern Cape Home Schooling Association (hereinafter referred to as "ECHSA")
herewith presents its response to the invitation for public comments on the draft Basic
Education Laws Amendment Bill 2017 which was published on 13 October 2017.

2. ECHSA was established in 1998, and represents home schoolers in the Eastern Cape.
ECHSA represents approximately 500 families.

3. ECHSA objects to the short time period provided for the public-comments and deems
that the period 13 October 2017 to 10 November 2017 was insufficient to prepare
detailed, in-depth and meaningful comments, as should be required for the extensive
amendments, relevant to its members, which are being proposed.

4,  ECHSA therefore reserves the right to amend and/or provide additional comments
after the closing date of 10 November 2017. In no way should the observations be
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viewed as complete. ECHSA has not had sufficient time to engage with its members to
compile complete observations and submissions.

ECHSA also requests that the National Department of Basic Education invites
representatives of ECHSA to engage in a meaningful consultation process on matters
affecting its members, including all aspects relating to the regulation of home
education in the South African Schools Act 84 of 1996 (hereinafter referred to as the
“SA Schools Act”), or any other matters which may affect home education in the
Eastern Cape Province.

ECHSA wishes to place on record that it does not agree with the current provisions of
section 51 of the South African Schools Act. ECHSA will however provide comments
to the proposed amendments. These comments or observations must in no manner
whatsoever be regarded as an agreement to the existing or proposed amendment
provisions, unless explicitly so stated.
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OBSERVATIONS

7.

Below are our comments. You are welcome to contact us should you wish to do so.

Section 1 — definition of “home education”

8.

10.

11.

12.

13.

This definition of “home education” is not a definition which is acceptable to ECHSA. it
is a limited definition, which has been created to meet the needs of the Department of
Basic Education.

The definition does not reflect the true nature of home education as practiced by home
educators internationally, in South Africa, and in the Eastern Cape Province.

The use of the term "programme of education” in the definition is limiting, and does not
reflect all home education methodologies and approaches.

The insertion of subsection (c) which reads "meets the requirements for registration of
a learner for home education contemplated in section 51 (2), is objected to by ECHSA.

Although the regulation of home education through registration was provided for in the
SA Schools Act, ECHSA places on record that it opposes such regulation through
registration and as such ECHSA also opposes the inclusion of the registration
requirement in the definition of home education.

ECHSA fakes the view that a parent has the prior right to choose the kind of education
that shall be given to their children (as contained in Article 26.3 of the Universai
Declaration of Human Rights) and that the State shall respect the liberties, rights and
duties of parents to choose the type of schooling for their children (as contained in
Articles 11.4 and 13.3 of The African Charter on the Rights of the Child and The
International Covenant on Economic, Social, and Cultural Rights respectively).

Submission:

14.

15.

16.

The definition of home education should include all approaches to home education, by
replacing the words “purposeful programme of education” by “purposeful approach to
education”.

Subsection (¢} should be deleted from the definition.
It is requested that the National Department of Education consults with ECHSA in

order to arrive at a realistic and practical legal framework which is acceptable to all
parties concerned.

Section 51 (2) (a) - education at home and registration as such is in the interests of

the learner

17.

18.

Although this is not a new provision, it is not clear why the wording “interests of the
learner” is not preceded by the wording “hest”.

Binding International Legal Instruments, The Constitution of the Republic of South

Africa, 1996, the Children’s Act 38 of 2005 and South African case law provide that the
best interests of the child is the required standard in all matters affecting children.
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19. The wording “in the inierests of the learner” is a standard which is ill defined and
contrary to the legal prescripts.

Submission:
20. The word “best” is to be included and to precede the word “interests of the learner”.

Section 51 (2) (b} - “the parent understands. accepts and is equipped to fulfil the
responsibility of home education for the learner”

21. This is a vague and undeterminable provision. It is not clear what is meant or
understood by the word “equipped”.

22. The criteria for measuring these requirements are subjective which is problematic for
appeal and review processes.

23. This does not allow for uniformity or consistent application by delegated officials
across South Africa.

24.  As per the Intemational Legal Instruments quoted above in paragraph 11, parents
have an inherent prior right to choose the kind of education given to their children. By
the very nature of the parent being a parent of a child, such parent has the prior right
to choose the kind of education given to a child.

Submission:
25. This provision should be deleted.

Section 51 (2) (c) — “proposed home education programme”

26. There is no definition provided for the word “programme”. The ordinary meaning of the
word “programme” denotes a set plan of activities, often with predetermined outcomes.

27. Although a number of home educators follow a programmed approach to the
education of their children, this wording excludes many of the approaches taken by
home educators.

Submission:
28. This provision should be deleted.

29. Should it not be deleted, it should be replaced by the wording “home education
approach”.

Section 51 (2} (c) — “covers acquisition of content and skills at least comparable to the
relevant naticnal curriculum determined by the Minister”

30. Objection is made to the requirement that the content must be comparable to the
relevant national curriculum.
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31.

32.

33.

34.

33.

36.

37.

Article 11.4 of The African Charter on the Rights of the Child and Article 13.3 of The
International Covenant on Economic, Social and Cultural Rights both refer to parental
choice of schools which “conform to the minimum educational standards”.

It is submitted that the wording “at least comparable to the relevant national
curriculum” is a higher standard than “conform to the minimum educational standards”.
In fact, it can be argued that these phrases do not correlate at ali.

Many of the curricula which home educators rely on, do not match the South African
national curriculum in a year by year, grade by grade approach with regard to content
and skills.

Curricula range across a spectrum of approaches to accommodate the individual
needs of families and/or the needs of individual children within families.

If this provision is enforced, it is envisaged that there will be litigation to defend the
rights of parents to choose for their children the kind of education that shali be given to
their children. (See Article 26.3 of The Universal Declaration of Human Rights.) Also,
the application of the best interests of the child will be defended in response to the
enforcement of this provision.

This provision is based on the premise that all children, of a certain age, grade level
and ability, must adhere to content and skills acquisition in a set manner which has
been developed for basic education en masse. This is an incorrect premise, as the
approach to mass education is a significantly different approach to education of the
individual. Home education is predominantly an individualistic approach to education.

It is not clear how the Department of Basic Education intends to administrate this
provision. Will this provision be administered in a centralised national manner or will
the administration be delegated to a variety of officials at a local level?

Submission:
38. This provision should be deleted or in the very least, significantly amended after in-
depth consultation with home educators.

Section 51 (2} (d) (i) — “suitable educational resources available to support the

learner’s learning”

39.

40.

This is not suitably defined.

It would appear that double standards are being applied to home education parents
compared to parents who send their children to under-resourced public schools.

41. Many home educating parents have limited financial means, but create significant and
healthy learning environments through nature, every-day objects and creative learning
experiences.

Submission:

42, This provision should be better gualified after in-depth consultation with home

educators.
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Section 51 (2) (d) (ii) — “monitor the learner’s learning”

43. This provision is not suitably explained.

44. This may result in parents being required to comply with the same assessment
requirements and capturing of results as teachers at school. This is not the essence of
home education.

Submission;
45.  Further explanation of this provision is requested.

Section 51 (2} (d) (iii) — “arrange for learner’s educational attainment”

48. This is not clearly defined.

Submission;
47. Further explanation of this provision is requested.

Section 51 (2) (d) (iii}) — “to be assessed annually”

48. This onerous provision places an unnecessary burden on home education families.

49. This will impact on how many people home educate and directly opposes the
approach many home educating parents follow. A “better late than eariy” approach is a
prime example that does not match annual assessment tools.

Submission:
50. Further research, analysis and consultation is required.

Section 51 (2) (d) (iii) — “by a competent assessor”

51. The term “competent assessor” is inadequately defined in section 1.

52. ltis not clear what is understood by “competent assessor” as the wording of the
definition appears to be faulty

Submission:
53. The definition for “competent assessor” should be revised.

Section 51 (2) (d) (iii) — “approved by the Head of Department”

54, The approval by the Head of Depariment is superfiuous and indicates the measure of
control which the Department of Basic Education wishes to hold over the affairs of
home educated learners.

55. Shouid the definition for “competent assessor” include a requirement of registration
with the South African Council for Educators (hereinafter referred to as "SACE”) or with
the South African Qualifications Authority (hereinafter referred to as “SAQA”"), the
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requirement for approval of such person by the Head of Department, directly points to
a mistrust of the registration of persons or bodies by SACE or SAQA.

56.  This approval will further add to the administrative burden of the National Department
of Basic Education and the various provincial departments.

57.  This approval requirement will further add to delays experienced by home educating
families, as there is no/little practical evidence that the administration of the existing
legislative provisions is being adhered to by the officials of the various education
departments.

Submission;
58. The requirement should be removed.

Section 51 (2) (d) (iii} — “at the parent's own expense”

59. Home educating parents already carry the full costs of the education of their children
and make no demands for financial assistance, subsidies or tax exemptions on the
State.

60. In addition, many home educating families sacrifice the income of one of the parents,
in order to fulfil the full-time child care and education responsibilities of their chiidren.

61. Low-income parents, who desire to home educate, will be prevented by legislation
from doing so, based on their inability to carry the expense of such prescribed annual
assessments. This is discrimination based on the economic status of the parents, and
will be challenged as unconstitutional.

62. This is an unnecessary and punitive provision with a clear intention to “punish” a
parent for educating their children at home.

63. Should parents not be in a financial position to pay for the annual assessments of their
children, they will be in non-compliance with the legislation, which may affect their
registration to home educate.

64. This in turn may result in a statutory offence which may lead to imprisonment of the
parent/s.

65. Itis submitted that this provision is unconstitutional and that it will be challenged in the
South African courts.

Submission;
66. This requirement should be removed.

Section 51 (2) (d) (iii} — “who will apply a standard that is not inferior to the standard
expected in a public school...”

67. Itis not clear how this standard is to be measured and applied within the context of the
provision.

68. The wording “expected” is subjective and not determinable within the context of the
provision and the practical realities of the public school education system.
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69. It would appear that home educating children will be subjected to a standard which is
“expected” as a standard of the public school system, but in many cases not applied
to or enforced in the public school system. Once again, this is a double standard which
is placed on home educated parents and children.

Submission:
70.  Further research, analysis and discussion is required around this term.

Section 51 (2) (d) (iii) — “...according to the learner’s age, grade level and ability”

71. Many home educating families do not follow the grade level approach which is
consistent with the public school system. Where an assessor therefore assesses a
child, in line with the standard imposed on the public school system, an inaccurate and
incorrect outcome will be obtained. This is not in the best interests of the child.

72. The assessment approach required in this provision, enforces a one-size-fits-all
approach which is utilised for en masse education. This does not correspond to an
individualistic approach required/followed by individual home education parents and
learners.

Submission:
73.  Further research, analysis and consultation is required.

Omission of “Voice of Child” criteria

74.  No provision is made for the “voice of the child” criteria which is required in terms of
International Legal Instruments, South African legislation and case law in matters
which affect the child.

Omission of indication what the consequences will be on the outcomes of the

assessment reports,

75.  There is no indication provided to determine, in advance, what the consequences will
be, based on the outcomes of the assessment reports as provided for in the proposed

section 51 (2) (d).

76. There is no indication whether the proposed provision for annual assessments is
envisaged as being linked to the National Policy Pertaining to the Programme and
Promotion Requirements of the National Curriculum Statement Grades R-12, and how
this pertains to home educated learners.

77. Should the registration or continued registration for home education be subject to the
outcomes of the assessment reports, it is submitted that the omission of such
stipulation is unfair administrative action.

78.  In addition, should the registration or continued registration for home education be

subject to the outcomes of the assessment reports, it is submitted that a double
standard is applied to home education versus public schooling.
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79.  ltis foreseen that this omission will result in litigation challenging the provisions, and/or
litigation challenging the administrative actions taken by education officials.

80. Itis submitted that these provisions and/or the omission of coherent provisions, are
directing unjust and unfair administrative action which is unconstitutional.

Submission:
81. Further research, analysis and consultation is required.

Section 51 (3} — “The Head of Department may attach any reasonable conditions to a
learner’s reqistration for home education”

82. Although this is not a new provision, this has not been consistently or objectively
enforced by education officials.

83. Should this be enforced, it is foreseen that there will be litigation taking the
administrative decisions of education officiais on review

Submission:
84. Further research, analysis and consultation is required.

Section 51 (3) — “take into account-
(a) the circumstances of the learner or parent;
(b) the character of home education as an alternative to compulsory school
attendance; and
(c) the capacity of the education department to support and monitor the home
education of a learner.”

85. These provisions are vague, undefinable, subjective and open to a wide range of
interpretations.

86. What is meant and understood by the “character of home education™?

87. ltis not clear why the conditions placed on parents or learners should be adjusted to
the capacity of the education department, and how this will be implemented in a just,
fair and equitable manner across the country.

88. It would appear as though the Department of Education is intending to apply a double
standard to parents who are educating their children at home versus parents who
choose to send their children to public schools. Examples would be where public
schools are derelict, where there are high learner-teacher ratios, where the public
schools are in high-risk security areas and where children have to travel long distances
in order to access public schools.

Submission:
89. Further research, analysis and consultation is required.

Section 51 (5) — “A parent may, after a learner has completed grade 9, enrol the
learner at a public or independent school for the completion of grades 10-12.”
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80. This is a poorly worded provision.
91. It creates more problems for home educating families than what it intends to solve.

92.  The provision does not indicate what "has completed grade 9" means for a home
educated learner.

93.  This provision will also result in people who have not registered to home educate, who
may decide that it is in the best interests of their child to attend a public or independent
school during grades 10-12, fo expose themselves to criminal prosecution.

94. Some home educators switch from home education into mainstream schooling and
vice versa at some stage. These provisions create stumbling blocks for these children.

95. What about children who wish to switch at a lower grade level? It is not clear why
“‘completed Grade 9" has to be selected for this provision.

96. If the provision is directed at children who have to comply with compulsory school
attendance ages, it is submitted that the provision does not provide clearly what its
intention is, and does not provide clearly a solution to an omission of ‘gap” in the
existing legislation.

Submission:
97. Further research, analysis and consultation is required.

Section 51 (6) —~ “A parent or learner who wishes to continue with home education
after the learner has completed grade 9, must make use of the services of a private or

independent service provider, accredited by Umalusi...”

98. This is a poorly worded provision and causes confusion and a variety of
interpretations.

99. At face value, the provision prescribes that a parent of a home educated learner must
make use of an Umalusi accredited service provider for post grade 9 home education.

100. Itis submitted that this prescription is unconstitutionat, which will be challenged in the
South African courts.

101. This provision hinders the academic advancement of children between 15 and 18
years.

102. This provision enriches the service providers who are accredited by Umalusi, whereas
parents, some of whom are qualified educators and registered with SACE, may not
independently prepare a learner to register for the Senior Certificate Examination.

103. The following was obtained from Umalusi's website on 6 Nov 2017, under the
frequently asked section:
“Does Umalusi accredit private providers of curriculum material, including teaching and
learning aids?”
"No - Umalusi accredits institutionalised providers that are offering a qualification that
leads to the National Senior Certificate.”
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- 104. There are no objective reasons why home educating parents cannot prepare their
children to register for the Senior Certificate Examination, other than direct state
control and the enrichment of service providers.

105. International systems such as Cambridge, GED and the SAT’s provide the freedom of
choice as to whether to make use of a service provider or to prepare independently for
the required examinations.

Submission:
106. Further research, analysis and consultation is required.

Section 51 (7) - (9) Cancellation of registration and appeals

107. Time frames are not provided to indicate within which time the Head of Department
must take any of the administrative actions which are provided for in section 51.

108. There is no stipulation requiring that the Head of Department provides written reasons
to parents who have applied to register for home education, and against whom
administrative action has been taken.

CONCLUSION

109. We would like to thank the Department of Basic Education for the opportunity to
provide constructive comments in relation to matters which affect home education in
South Africa in general and the Eastern Cape in particular.

110. We sincerely hope that there will be further opportunities for constructive and
collaborative interactions to address the complex problems with actual solutions.

Yours gincerely

( Wz

Adv. Megan Puchert
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M Gmall ECHSA Chairperson <echsal@gmail.com>

Policy on Home Education

ECHSA Chairperson <echsa1@gmail.com> Thu, Jul 26, 2018 at 10:02 AM

To: Ms Ngcobo <ngcobo.p@dbe.gov.za>

Dear Ms Ngcobo

Thank you for being willing to speak to me on the telephone yesterday, 24 July 2018, to discuss the Draft Policy on
Home Education.

Thank you for confirming that the Draft Policy was approved. To confirm, you indicated that you were not authorised to
distribute the approved Policy at this stage, but that you would distribute it once you received approval from the Minister
to do so.

As discussed with you on the telephone today, and as was reflected in the Eastern Cape Home Schooling Association's
(ECHSA) submission, we are very concerned about the validity of the Policy in light of the empowering provisions in the
Naticnal Education Policy Act. Herewith a copy of the relevant paragraphs from ECHSA's submission, dated 31
January 2018. )

Objection to the enabling provision

18. The Policy for the Registration of Learners for Home Education (GG No.20659 published on 23 November 1999)
fhereinafter referred fo as the "Current Policy”), was issued in terms of section 3(4)(g) of the National Education Policy
Act 27 of 1996 (hereinafter referred to as the “National Education Policy Act”). Section 3(4){q) of the National Education
Policy Act provides that the Minister may determine national policy for the organisation, management, governarnce,
funding, establishment and registration of education institutions.

19. Home education is not an “education institution” as is referred fo in section 3(4)(g) of the National Education Policy
Act. "Education institution” is defined in the National Education Policy Act as “any school contemplated in the South
African Schools Act, 1996". “School” is defined in the National Education Policy Act as “a pre-primary, primary or
secandary school". The SA Schools Act, in turn, defines “school” as “a public school or an independent school which
enrols learners in one or more grades between grade zero and grade twelve”. The definition for public schools in the
SA Schools Act refers to a school contemplated in Chapter 3 {which does not include home education). The definition
for independent schools in the SA Schools Act refers to a school registered or deemed fo be registered in terms of
section 46 (which again does not include home education). Home education therefore does not fit within the definition
of education institution, as per the definitions of the National Education Policy Act or the SA Schools Act, and it is
argued that the empowering provision of the Current Policy, is incorrect and invalid.

20. There does nof appear to be any reference to the empowering provision of the Draft Policy.

21. Inlight of the fact that there is no reference to the empowering provision within the Draft Policy, ECHSA questions
whether the Department of Basic Education concedes that the reference to section 3(4)(g) of the National Education
Policy Act is/was incorrect and invalid.

22. ECHSA furthermore submits that there are insufficient grounds to argue that the empowering provision is the
general introductory portion of section 3(4) of the National Education Policy Act without any reference to the specific
subsections listed under section 3(4), due fo this general section’s referring fo the education system. The general
portion of section 3(4) reads as follows:

“Subject to the provisions of subsections (1) to (3), the Minister shall determine national policy for the planning,
provision, financing, co-ordination, management, governance, programmes, monitoring, evaluation and well-being of
the education system (our underlining) and, without derogating from the generality of this section, may determine

n

national policy for ...".

23, The term "education system” is not defined in either the National Education Policy Act or the SA Schools Act.

24. The term "education” is however defined in the National Education Policy Acf as “any education and training
provided by an education institution, other than training as defined in section 1 of the Manpower Training Act, 19817,
The term “education” is not defined in the SA Schools Act. Therefore, again, the term “education institution” is
incorporated info the definition of “educalion”, and it is clear that there exists no empowering provision for the
promulgation of a national policy on home education in terms of section 3(4) of the National Policy Education Folicy
Act.

https:/imail.google.com/mailfiu/1/?ui=28&ik=0b578045ed&jsver=PZY5abr1 U30.en.&chl=gmail_fe_180814.14_p4&view=pt&msg=164d59c589038cf...
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Furthermore, as discussed with you on the phone yesterday, we are concerned about the impact of the 2001
Constitutional Court case, Minister of Education v Harris. | have scrutinised the Harris case, and am gravely concerned
that the findings of the Constitutional Court in the Harris case have been disregarded in the process of the drafting and
approval of the Policy on Home Education. The court in the Harris case had found that the Minister of Education had
exceeded the powers conferred on him in terms of section 3(4) of the National Education Policy Act and had
accordingly infringed on the constitutional principle of legality. | attach a copy of the Harris judgment for your ease of
reference.

| would much appreciate the opportunity to engage with the Department of Basic Education on these points in order to
gain a clearer understanding of the situation,

Regards

Adv. Megan Puchert
Chairperson
ECHSA

072 207 8226

-@ Minister of Education v Harris 2001 (11) BCLR 1157 (CC).pdf
108K
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M Gmaﬂ ECHSA Chairperson <echsal@gmail.com>

Policy on Home Education

Ngcobo.P <Ngcobo.P@dbe.gov.za> Thu, Jul 26, 2018 at 10:26 AM
To: ECHSA Chairperson <echsat@gmail.com>

Dear Advocate

I appreciate your call and the email. | will provide you with a response on how your submission was taken into
consideration during the review. It's a bit hectic for me these days, please give me time.

Regards

Phindi

From: ECHSA Chairperson [mailto:echsat@gmail.com]
Sent: Thursday, July 26, 2018 10:03 AM

To: Ngcobo.P

Subject: Policy on Home Education

Dear Ms Ngcobo

[Quoted text hidden]

Disclaimer

The informaticn contained in this communication from the sender is confidentiai, Tt is intended sclely for use by the recipent
and others author:ized to receive it. If you are not the recipient, you are hereby notified that any disclosure, copying,
distribution or taking action in relation of the contents of this information is strictly prohibited and may be unlawful,

This emait has been scanned for viruses and malware, and may have been auvtomatically archived by Mimecast Ltd, an

innovator In Software as a Service (SaaS) for business, Providing a safer and more useful place for your human generated
data. Specalizing in; Security, archiving and compliance. To find out more Click Here.
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Minister of Education v Harris
2001 (11) BCLR 1157 (CC)

Division: Constitutional Court
Date: 05/10/2001
Case No: CCT 13/01
A Chaskalson, President; PN Langa, Deputy-President; LWH Ackermann,
Before: JC Kriegler, TH Madala, ¥ Mokgoro, CME Q'Regan, AL Sachs, ZM

Yacoob, Justices; B Du Plessis and TL Skweyiya, Acting Justices

Flynote
Education

schools - admission requirerments in - age requirements for the admission of learners - policy prescribing that only a child
who is to turn seven before 31 December of any particular year might be admitted to grade 1 in that school year - Age
Reguirements for Admission to an Independent School Policy (General Notice 647 of 2000 published in Government
Gazette 20911 of 18 February 2000 as amended by Government Notice 399 published in Government Gazette 21103 of
14 April 2000) - Notice having been declared to be unconstitutional and invalid by High Court - on appeal Constitutional
Court dismissing appeal - Constitutional Court finding Minister fo have exceeded the powers conferred upon him by
section 3(4) of the National Policy Act 27 of 1996 and accordingly to have infringed the constitutional principle of fegality.

Editor's Summary

In Harris v Minister of Education 2001 (8) BCLR 796 (T) the Transvaal Provincial Division of the High Court struck
down General Notice 647 of 2000 published in Government Gazette 20911 of 18 February 2000 as amended by
Government Notice 399 published in Government Gazette 21103 of 14 April 2000 headed "Age Requirements for
Admission to an Independent School Policy”.

The Minister appealed against the decision to the Constitutional Court. In a unanimous judgment (per Sachs 1)
the Court dismissed the appeal.

The Court found it unnecessary to pronounce upon the correctness or otherwise of the determinations on
constitutionality made by the Court & guo regarding unfair discrimination and violation of the best interests of the
child. The appeal fell to be dismissed because in issuing the notice, Appellant had exceeded the powers conferred
upen him by section 3(4) of the National Policy Act and had accordingly infringed the constitutional principle of
legality.

Judgment

Sachs ]

[1] On 18 January 2000 the Minister of Education (the Minister) published a noticel under section 3(4) of the
National Education Policy Act (the
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National Policy Act) stating that a learner may not be enrolled in grade one in an independent school if he or
she does not reach the age of seven in the same calendar year. Talya Harris was part of a group of children
who had enrolled at the age of three in the King David pre-primary school, and had spent three years being
prepared for entry to the primary school in the year 2001. Her sixth birthday was due to fall on 11 January
2001, a short while before the school year would begin. Chailenging the validity of the notice, her parents
sought an order of court permitting her to be enrolled in grade one in the vear she turned six.

[2] On 15 January 2001 in the Transvaal High Court Coetzee ] declared the notice to be unconstitutional and
invalid, and authorised King David Primary School to admit Talya to Grade 1, where she presently is, In a
subsequent written judgment he made the following findings:

{a) The Minister's actions discriminated unfairly on the grounds of age against Talya and similarly situated
children, was not justifiable, and accordingly violated the right to equality guaranteed by section 9 of
the Constitution,

(b) By requiring Talya and other children in her position to repeat their final year of pre-primary school or to
sit at home waiting for the year to pass, the Minister's actions unjustifiably violated section 28(2) of the
Constitution which provides that a child's best interests are of paramount importance in every matter
concerning the child.

() The Notice was ultra vires the powers of the Minister, In terms of section 3(4) of the National Education
Policy Act of 1996, the Minister was merely authorised to determine naticnal policy in respect of a
‘number of issues, including the age of admission to schools, but not empowered to make law.

(d) The Minister, being in the national government, usurped a provincial executive power in conflict with
section 125 as well as section 41 of the Constitution, when he stated in the notice that the age
requirement had to be applied as an additional prerequisite for registration of independent schools as
determined by a provincial Member of the Executive Council {(MEC).

(e} Finally, even if the notice was valid, it was so only to the extent that it enunciated national policy. Suc



policy was binding neither on private institutions nor on provincial education authorities, and accordingly
could not provide any legal barrier to the admission of Talya to the King David Primary school in the
2002 school year.

[3] The Minister has appealed against the whole of the judgment and order. As will be seen from the reasons
that follow, I have come to the conclusion that it is both unnecessary and inappropriate for this Court to rule
on the broad and complex constitutional issues raised concerning equality and the rights of the child. Rather,
the matter can and should be decided on an examination of the scope of the Minister's powers under the
Naticnai Policy Act.

[4] I set out the notice in full and italicise the most relevant portions;
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"NOTICE 647 OF 2000
DEPARTMENT OF EDUCATION
NATIONAL EDUCATION POLICY ACT, 1996 (ACT NO. 27 OF 1996)
DRAFT AGE REQUIREMENTS FOR ADMISSION TO AN INDEPENDENT SCHOOL POLICY

The Minister of Education, after consultation with the Council of Education Ministers, hereby gives notice in terms of
section 3(4)(i) of the National Education Policy Act, 1996 (No. 27 of 1996) of the age requirements for the
admission of learners to an independent school or different grades at such a school, as set out in the Schedule.

PROFESSOR KADER ASMAL, MP
MINISTER OF EDUCATION

2000
SCHEDULE
AGE REQUIREMENTS FOR ADMISSION TO AN INDEPENDENT SCHOOL
Interpretation
1. In this notice any expression to which a meaning has been assigned in the National Education Policy Act 1996

{No. 27 of 1996) shall have that meaning.
Age requirements for admission to an independent school
2, The statistical age norm per grade is the grade number plus &
Bradplel + 6 = age 7
Grade 9 + 6 = age 15
Grade 12 + 6 = age 18

3 A learner must be admitted to grade 1 if he or she turns seven in the course of that calendar year. A learner
who is younger than this age may not be admitted to grade 1.
4 A learner may be admitted to grade R only if he or she turns six in the course of that caiendar year.
Attendance of grade R is not compulsory.
Application
5 These age requirements must be applied in addition to the grounds for registration of independent schools as

determined by the Member of the Executive Council as contemplated in section 46(2) of the South African
Schools Act. 1996 (No. 84 of 1996).

Short title and commencement

6 This notice is called the Age Requirements for Admission to an Independent School Policy, and it comes into
effect on 1 January 2001".

[5] In analysing the legal effect of this notice, the following facts are relevant:

(a) In 1998 the Minister had published a General Notice in terms of sectlon 5(4) of the Schoals Act 19962
which in effect applied the turning-seven rule as from the beginning of the 1999 school year to public
schools. The objective of the notice under the National Policy Act, which is the subject of the present
challenge, was to achieve
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uniformity between public and independent schools by extending the turning-seven rule to independent
schools as well.

(b) King David Primary School is an independent educational institution maintained at its own expense and
registered with the state in terms of section 29(3) of the Constitution.3 The school was satisfied that
Talya was ready to enter grade ¢ne in the year she turned six,

[6] It should be pointed out that the challenge brought in the High Court on Talya's behalf was largely though not
exclusively based on a demand for exemptions to, rather than a scrapping of, the turning-seven rule. The
contention was that the discrimination was unfair and against the best interests of the child because the
requirement allowed for no exemptions for children who did not reach seven during the year, even if they
were manifestly ready for school. The initial focus on exemptions resulted in the affidavits dealing extensively X




with the validity of school-readiness tests in a multi-cultural society, the main disagreement between the
respective experts being whether reliable and objective tests could at present be empioyed in South Africa.
On the other hand relatively little factual information was provided to enable this Court to contextualise the
broader and more complex constitutional issues raised.

[7] In 1996 two statutes were introduced to transform the system of what had formerly been apartheid
education in South Africa. They were the South African Schools Act {Schools Act),4 and the National Policy
Actd referred to above. The sweep of the proposed transformation can be gauged from the Preamble to the
Schools Act:

"Whereas the achievement of democracy in South Africa has consigned to history the past system of education
which was based on racial inequality and segregation; and

Whereas this country requires a new national system for schools which will redress past injustices in educational
provision, provide an education of progressively high quality for all fearners and in so doing lay a strong
foundation for the development of all our peopie's talents and capabilities, advance the democratic transformation
of society, combat racism and sexism and all other forms of unfair discrimination and intolerance, contribute to the
eradication of poverty and the economic well-being of society, protect and advance our diverse cultures and
languages, uphold the rights of all fearners, parents and educators, and promote their acceptance of responsibility
for the organisation, governance and funding of schoo/s in partnership with the State; and
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Whereas it is necessary to set uniform norms and standards for the education of /earners at schools and the
organisation, governance and funding of schools throughout the Republic of South Africa; . . ."

[8] The National Policy Act, as its name indicates, was introduced to complement the Schools Act by empowering
the Minister to determine national policy for education.6 Education is classified as a functional area of
concurrent national and provincial legislative competence.7 National legislation prevails over provincial
legislation where, amongst other things,

"[t]he national legislation deals with a matter that, to be dealt with effectively, requires uniformity across the
nation, and the national legislation provides that uniformity by establishing -

(i) norms and standards;
(iiy frameworks; or
(iii)y  national policies."8
It is in this context that the National Policy Act has to be understood. Section 3(4) of this Act states that:

. the Minister shall determine national policy for the planning, provision, financing, co-ordination, management,
governance, programmes, monitoring, evaluation and well-being of the education system and, without derogating
from the generality of this section, may determine national policy for -

(i) the admission of students to education institutions which shall include the determination of the age of
admission to schools; .. ."

[9] The text empowers the Minister to determine national policy for the admission of students to education
institutions,8 which shall include the determination of the age of admission to schools. It is not clear whether
this provision enables the Minister him- or herself to determine the actual age of admission or merely to lay
down policy for the determination of the age of admission to schools. What is clear is that national legislation
(as opposed to national policy) on a matter referred to in section 3, can only be introduced after a process of
extensive consultation10 and pub
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licationll has been completed. Similarly, the Schools Act provides that an MEC must exercise any power
conferred by the Act "after taking full account of the applicable policy determined" in terms of the National
Policy Act.12 Moreover a provincial legislature is not prevented from enacting legislation for school education

Jn its province in accordance with the Constitution and the Schools Act.13 The cumulative effect of these

‘provisions is to emphasise the distinction between the determination of gu:dmg policy on the one hand, and:
jts translation into legally binding enactments on the other,

[10] It is also not immediately evident what the effect of a policy determination made by the Minister in terms of
the specific power under section 3(4)(i) of the National Policy Act is. As Harms JA pointed out in Akani Garden
Route (Pty) Ltd v Pinnacle Point Casino (Pty) Ltd, 14 the word "policy” is inherently vague and may bear different
meanings:

"It appears . . . to serve little purpose to quote dictionaries defining the word. To draw the distinction between
what is policy and what is not with reference to specificity is, in my view, not always very helpful or necessarily
correct. For example, a decision that children below the age of six are ineligible for admission to a school, can
fairly be called a 'policy” and merely because the age is fixed does not make it less of a policy than a decision that
young children are ineligible, even though the word 'young' has a measure of elasticity in it. Any course or
program of action adopted by a government may censist of general or specific provisions, Because of this I do not
consider it prudent to define the word either in general or in the context of the Act..] prefer to begin by statlng the
‘obvrous, namely that Iaws, regulatlons and rules are ieglslatwe mstruments whereas pollcy determinations are not.
As a matter of sound government, in order to bind the public, pelicy should normally be reflected in such
{instruments. Policy determinations cannot override, amend or be in conflict with laws (including subordinate
legislation). Otherwise the separation between legislature and executive will disappear. In this case, however, |t®



(11]

seems that the provincial legisiature intended to elevate policy determinations to the level of subordinate
legislation, but leaving its positicn in the hierarchy unclear , . ."15 (Footnote omitted.)

In the present matter we are concerned with policy determinations under the National Policy Act. In Ex Parte
Speaker of the National Assembly ! In Re

Page 1163 of 2001 (11) BCLR 1157 (CC)

[12]

[13]

‘Page

[14]

[15]

[16]

Dispute Concerning the Constitutionality of Certain Provisions of the National Education Policy Bill 83 of 199516
this Court considered the Bill which then became the National Policy Act and stated:

"Nothing in the Bill imposes an obligation on the provinces to act in conformity with national education policy. That
may possibly be achieved by Parliament through the passing of legislation which prevails over provincial law in
terms of s 126(3).17

There are no provisions of the Bill that oblige the provinces to follow national education policy, or that empower

the Minister to require them to adopt national policy or to amend their own legislation."18
‘Policy made by the Minister in terms of the National Policy Act does not create obligations of law that bind
‘provinces, or for that matter parents or independent schools.. The effect of such policy on schools and
teachers within the public sector is a different matter. For the purposes of this case, it is necessary only to
de_i_.j"e__rmlg'_l_g the extent to which policy formulated by the Minister may be binding upon independent schools.
lThere is nothlng in the Act whlch suggests ‘that the power to determine policy in this regard confers a power
to impose binding obligations.In the light of the division of powers contemplated by the Constitution and the
relatlonshlp between the Schools Act and the National Policy Act, the Minister's powers under section 3(4) are
llmltEd to making a policy determinatlon and he has no power to issue an_edict enforceable against schools
‘and learners._Yet the manifest purpose of the notice is to do just that.

'A reading of the notice makes it plain that the Minister intended it to have binding effect. Paragraph 3 of the
notice provides that:

"A learner must be admitted to grade 1 if he or she turns seven in the course of that calendar year. A learner who
is younger than this age may not be admitted to grade 1." (My emphasis.)

The (language of this provision isiperemptory and is consistent only with an intention to create a binding
obligation. Similarly paragraph 5 of the notice provides that:

"These age requirements must be applied in addition to the grounds for registration of independent schools as
determined by the Member of the Executive Council as contemplated in section 46(2) of the South African Schools
Act, 1996 (Act No. 84 of 1996)."

This paragraph too is formulated in peremptory and not permissive terms and is consistent only with an
intention to require MECs to impose the turmng seven rule as a condition of registration of independent
schools.

Complex constitutional questions arise as to whether the Minister is permitted at all to oblige MECs to enforce
national policy in this way. It is not necessary to decide such questions in this case, for section 3 of the
National Policy Act does not accord the Minister such power. ‘It follows that the notice purports to impose

legally binding obligations upon
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independent schools and upon MECs, and is ultra vires the powers granted to the Minister by section 3 of the

:National Policy Act,

Counsel for the Minister contended, however, that even if the notice was not valid under section 3(4) of the
National Pelicy Act, it was valid under section 5(4) of the Schools Act which empowers the Minister to
determine the minimum age requirement for admission to independent schools. That section reads;

"The Minister may by notice in the Government Gazette, after consultation with the Council of Education Ministers,
determine age requirements for the admission of Jearners to a school or different grades at a school.”

Counsel pointed out that although the section in the Schools Act was headed "Admission to Public Schools" it
was notable that, unlike all the other provisions in the section which referred to "public schools", this
subsection refers simply to age requirements for admission to "a schooi".19 I will assume, without deciding,
that the Minister is entitled under the Schools Act to determine the age of entry into independent as well as
public schools. Counsel contended further that the fact that the Minister had mistakenly purported to exercise
his powers under section 3(4) of the National Policy Act rather than correctly under section 5(4) of the Schools
Act, did not mean that the notice was as a consequence ultra vires.

For that proposition counsel relied on various cases20 including Latib v Administrator, Transvaal21 in which
the court had to consider the validity of a notice declaring a pubiic road. The proposed public road was to
traverse both farmland and land falling within a municipal area. Different subsections of the Ordinance
empowered the declaration of public roads over farmland on the cne hand and municipal land on the other,
but the notice had referred to only one of the relevant subsections. The Administrator in his affidavit indicated
that this had been an oversight. In holding that the notice was in any event valid, Galgut ] reasoned as
follows:

"It seems clear, therefore, that, where there is no direction in the statute requiring that the section in terms of
which a proclamation is made should be mentioned, then, even though it is desirable, nevertheless there is no



need to mention the section and, further, that, provided that the enabling statute grants the power to make the
proclamation, the fact that it is said to be made under the wrong section will not invalidate the notice."22

[17] However, the applicability of this line of reasoning must depend on the particular facts of each case, especially
whether the functionary consciously
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elected to rely on the statutory provision subsequently found to be wanting. In Administrateur, Transvaal v
Quid Pro Quo Elendomsmaatskappy (Edms) Bpk,23 the Administrator had published a notice purporting to
widen a road reserve when in fact he intended to build a new exit road on the relevant land - something
which he had the power to do in terms of another pravision of the Ordinance. The notice was challenged on
the basis that the provision of the Ordinance under which it was made envisaged the widening of road
reserves and not the building of new reads. Although upon appeal the Administrator sought to rely on Latib,
his argument was rejected. Wessels JA held that the Administrator had consciously ("bewustelik") sought to
rely on the road-widening power and had chosen not to use the alternative power in the Ordinance. The
Administrator did not by oversight or administrative error designate the wrong statutery provision under
which to issue the notice for the purpose he had in mind; he consciously made an election to use a different
power under a different provision. This fell outside the scope of the approach adopted in Latib.24

{18] In this case, there is no suggestion in the affidavits filed by the Minister of an administrative error. On the
contrary, the notice in the present matter not only cites section 3(4){i) of the National Policy Act three times as
the source of its authority, it identifies itself with the Act by means of its heading "Draft Age Requirements For
Admission to an Independent School Policy” (my italics). There can be little question then that the provision
was deliberately chosen. It might well be that those responsible for drafting the notice had doubts about
whether the powers under section 5(4) of the Schools Act could be used in respect of independent schools, a
matter which I have expressly left open. They might have had other reasons for choosing to issue the notice
under section 3(4) of the National Policy Act. It is not necessary to speculate. What is clear is that they
consciously opted to locate the notice in the framework of section 3(4) of the Nationa! Policy Act. The result is
that it is not now open to the Minister to rely on section 5(4) of the Schools Act to validate what was invalidly
done under section 3(4) of the National Policy Act. The otherwise invalid notice issued under the National
Policy Act can therefore not be rescued by reference to powers which the Minister might possibly have had but
failed to exercise under the Schools Act.

[19] Having come to the above conclusion it is neither necessary, nor in my view would it be appropriate, to enter
into the other complex constitutional questions raised in the judgment of the High Court and debated in this
Court. As Ackermann ] pointed out in National Coalition for Gay and Lesbian Equality and Others v Minister of
Home Affairs and Others:25

"While the concept of ripeness is not precisely defined, it embraces a general principle that where it is possible to
decide any case, civil or criminal,
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without reaching a constitutional issue, that is the course which should be followed."28

In the present matter, the issue raised in the most crisp form with the best evidential foundation was the one
relating to the powers of the Minister. Having resolved that question in a manner which terminates the
dispute between the parties, I decline to pronounce on the correctness or otherwise of the determinations on
constitutionality made in the High Court regarding unfair discrimination and violation of the best interests of
the child. In issuing the notice the Minister exceeded the powers conferred upon him by section 3(4) of the
National Policy Act and accordingly infringed the constitutional principle of legality.27 The appeal must fail,

[20] The appeal is dismissed with costs, including the costs of two counsel.
(The other members of the Court concurred in the judgment of Sachs J.)

For the appellant:
PC van der By! 5C and EI Moosa instructed by the State Attorney, Pretoria

For the respondent:
G Marcus SC and M Chaskaison instructed by L Chimes, Rosebank
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Impag

— Innovative Education —

Dear Impagq family

As you likely know, the Council of Education Ministers (CEM) has recently approved the new home
education policy for promulgation by the Minister of Basic Education. The news was widely

reported in the media since the 30t of July 2018. This approval follows a process to develop the
new policy that stretched over a period of almost four years, and included consuitation with various
home education stakeholders as well as the publication of a draft policy for comments in
November 2017. Once promulgated, the policy will replace the old home education policy that was
published on 23 November 1999,

More detail on the consultation process and subsequent approval by the CEM can be found in the
following online article: click here.

Impaq’s position

As the largest provider to home education parents and learners in South Africa, Impaq formed part
of the working group that was consulted to develop the new policy. We were excited to form part
of this process, as we felt that it provided the Department of Basic Education (DBE) and home
education stakeholders an opportunity to support the growth of this method of education in South
Africa. During the process, we continued to actively engage with the members of the working
group, made a number of recommendations regarding the development of the planned policy, and
raised several concerns that we felt needed to be addressed. Following the publication of the draft
policy in November 2017, we submitted written comments, along with 740 others, for consideration
by the working group.

Over the past few months, it became clear to us that the working group did not adequately
consider the important submissions from home education stakeholders (including those of Impaq)
to arrive at the final version of the policy that was approved by the CEM. We have raised our
concern with the DBE and indicated our opposition to elements of the new policy and the fact that
the policy should only follow the implementation of the new BELA Bill (Basic Education Law
Amendment Bill). Despite these concerns, we remain committed to contribute to the regulatory
framework on home education. We believe the best answer still lies in dialogue with the working
group, and we will continue to act in the best interest of our clients throughout this dialogue

process.
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How the new policy affects home education parents and learners

In general, the new policy does not significantly change the provisions and requirements regarding
home education, although some elements are positive steps towards it, for example providing
more detail, which was lacking in the previous policy.

The most important requirements in the new policy, how these changed from the previous policy,
as well as how Impaq's offering supports parents and learners to comply with these requirements,

are listed on a high level below:

Folicy reguirement

Change

ffrom
larevious
[policy

fripag support

1Parents should apply to the
|Provincial Education Department
|(PED) for registration of a home |
leducation learner, and comply
{with any reasonable conditions
{set by the department.

:lmpaq does encourage parents to register
| |learners with the PED and can assist parents
[Nochange. | . . ,

; with information on the necessary steps to

(follow.

|attendance, a suitable timetable
{and a portfolio of evidence

Parents need to keep a record of N

Kcontaining the activities and
lassessments) for every learner.
|Portfolios must be kept for 3 years
{as proof of the learner’s progress.

%No change.

{Our offering assists parents in reaching all the
|required outcomes as outlined by the national
{eurriculum. The portfolio activities assist parents
lin building a portfolio of evidence for every
llearner.

|Parents must provide the PED
with feedback on the learner’s
progress and whether they have
{reached the required outcomes at '
[the end of every phase. Progress .
[must be assessed by qualified
teachers registered with the SA
|Council of Educators (SACE).

lInclusion of
Imihimum

: requirementsf
|of qualified teachers as per the policy
{requirements to develop all our assessments.

: for
assessors.

Impaq provides parents with progress reports for
{their children, which could be provided to the

PED at the end of every phase. We make use

|Parents can foliow any curriculum .
{that meets the minimum
|outcomes as set out in the
f national curriculum.

éRégis'{ration with Irhpad ensures that learners
{follow the national curriculum with formal

jNO change. lassessment on the required level throughout all

:The parent may include tutonal or
|other educational support,
|secured in respect of specific
areas of the curriculum. Parents
remain responsibie for the
|education of their child.

No change.

_fthephases.

;Impaq equips parents with all the materials

[tutorial services may be enlisted as needed,

needed to be the primary educator. Supporting

subject to the restrictions contained in the policy.

Examinat'ioh' .bC.J-F.:l-rd-S do ﬁot register indepéndent
candidates. FET learners therefore must

hitp://live. Levlink net/publicimestages/vev-onhne/NvBlADGLaa bTg0 1 Xikd2veeYmEZ |BQ/e?aad 2536837 73e7
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{Home education only applies to  |Additional  |register with a curriculum provider, who is

the compulsory schooling phase |detail on registered with an examination board. In Grade
(from grade 1 to grade 9 or age  |post- 10 ~ 12, Impaq meets all the requirements in
15). Learners in the FET Phase |[compulsory [terms of the formal assessments, and is

(Grade 10 — 12) must be schooling registered with SACAI (an examination board
registered with an examination phase (FET). |registered with Umalusi), which ensures the
|board. ' credibility of the National Senior Certificate.

How the new policy affects tutors to home education learners

The new policy still ailows for parents of home education learners to “enlist specific services of a
tutor for specific areas of the curriculum” (the language is similar to the old policy), and now
provides clarity on the location allowed for this tutoring to take place, stipulating both the learner’s
home or another place away from the home education site (section 18.4 2(b)).

The new policy however unfortunately includes ambiguous language on tutors and tutoring centres
— it refers to “illegal tutor centres” but do not provide an exact definition of what an illegal tutor
centre is, other that stipulating that it is a tutor centre that is “operating like an independent school
whilst unregistered with the state in terms of the Act...”, also without defining what “operating like
an independent school’ is.

We do remind you of our previous communication on this matter, clearly stating that tutors should
always adhere to the requirements of the law, including not operating like a school. If you require
more information on this matter, including suggested distinctions between schooling and tutoring,
please refer to our tutor guideline document.

Impaq would like to reiterate our ongoing commitment to ensuring that we protect the rights of our
learners and parents, as well as tutors who provide a service to our home education learners
within the constraints of the regulatory environment. We welcome any questions or comments on
this matter. Please direct any questions or communication to legal@impag.co.za.

We remain in ongoing dialogue with the Department in order to see how we can obtain more clarity
in respect of certain grey areas of the proposed policy.

Thank you for your continued support.
Regards,

Stefan Botha
Chief Executive Officer: Impaq Education (a member of the FutureLearn Group)

L Comsni Us Location
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RESQOLUTION- APPLICATION TO THE DEPARTMENT OF BASIC EDUCATION IN TERMS OF
PROMOTION OF ACCESS TO INFORMATION ACT 2 OF 2000

At a meeting of the Eastern Cape Home Schooling Association
Held on 21 August 2018

It was resolved that ECHSA would lodge an application to the Department of Basic Education in
terms of the Promotion of Access to Iinformation Act 2 of 2000

In was further resolved that Adv. Megan Puchert, the Chairperson of ECHSA, be authorised to
lodge the application on behalf of ECHSA

Sigred on 21 August 2018

\(@zb\t,h iy

Fulnae’ Natascha Yazbek Full pAme Jansen van Rghsburg
Designation: ECHSA Secretary Designation. ECHSA Treasurer
Location Port Alfred Location: East London

Full name: HAf&y Gibbons
Designation\EAMHSA Member

Location: East London





